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psychological significance. To omit the element of profit from
the definition of theft means changing its psychological character.
What remains is no longer an economic offence but an offence
against public order.
(b) regarding the place of theft :
This has always been a particularly popular object of infantile
criminal legislation. Apart from the Swiss Code, this model of
wise legislative technique, there is hardly any criminal law
without a number of special provisions offering increased penal
protection to this or that type of building, especially to dwelling-
houses. In a mature legal system, all this could safely be left
to the discretion of the court. This would result in a considerable
saving of brain-power, now unconstructively employed in trying
to answer questions such as whether a certain building is a
" dwelling-house " or a " wharf", and so on, within the meaning
of the law. Moreover, the halo of increased protection against
theft by which the " dwelling-house " used to be surrounded
seems somewhat out of place as long as so little was done to make
the dwellings of the masses really fit for human habitation.1
(c} regarding the methods employed by the thief:
Here the position is not much better, although some of the
distinctions made in the present law may seem important enough
to be preserved, as, for instance, between violent and non-violent
methods ; between night and day ; between theft committed in
gangs and singly. However, some of the laws still in force, in
particular the French* Code Penal, overdo the matter in a
ridiculous fashion. In some respects, a considerable change has
taken place in the attitude of the law. In ancient Jewish law,
for instance, theft which took place under conditions of secrecy
was punished more severely than open robbery with violence,
because ec the thief committing this crime in secrecy believed
himself not to be watched by God and hence should be repri-
manded all the more55.2 Similarly, in mediaeval English law,
theft was regarded as far more dishonourable than robbery,3
whereas it is much less severely punished to-day.
(d) regarding the person of the thief:
Penalties used to differ in olden times according to the social
status of the thief. The Roman Twelve Tables provide scourging
1See Our Towns.   A Close-up (1943-)
2 M. May, "Jewish Criminal Law", Journal of Criminal Law and Criminology
(Nov.-Dec. 1940), Vol. XXXI, p. 442.
* Pollock-Maitland, History of English Law, Vol. I, p. 492.